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REPORT., 


Ye his Eredlency, the (ช่ ก ชุ เท อ ก 2 


Tn obedience tthe law coveiniuz the duties of the otlice i 
раце бена І beg leave to submit the fulluwing report 
Artie З of the Ponil € ห ไอ makes it the З duty of the Ас 
Euucs-Geneial to cll the attention of the Lemslature m his 
jeports Which ate reguned by law to be made to the Governer, 
to any defects o1 omissions in the ра laws which he in vw ob- 
вто, aud ii lik» monger the District Xttoineys. shall commu- 
Mirate to the Attorney-General such suggestions аз they may 
deem vapatant touching the same subject © This duty is again 
пеха ре in substance m article G47 of the Code of Cruniual 
DM e 


a 


Го ๒ presumed. that the object of this requirement 15 to enable 
fhe Lesislatuie in any efforts 16 may make to perfect our system 
ої аниша laws, to avail itself of the practical experience and 
ebservation of those offices who ме charged with the duty ої 
replosenting the State i criminal prosecutions, The wisdom 
of thes object. and the necessity of the requirement by which it 
i intended to be secured are not questioned. It will be seed, 
however, by reference to article 947 of the Code of Criminal 
Procedure, that the Attorney-General is required to make lus 
E port “on the first Monday of December of each year” At 
tus time, on each alternate year, one month of the session of 
the Legislature has expired If, then, the object of the report 
be the one mdicated, the law which regulates it presents two 
Inconsistencies : 


| lst In requiring the report to be annual, and 


H 


; 2d In requining it to be made on the first Monday in De- 


gember. 


| 
' The Legislature is bienmial—reports every alternate year— 
therefore could be made to serve the same purpose as annual 
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reports, and it toliows that the law, as it now сх. роке» 
useless labor upon an otten whose duties without it ate sulh- 
Gently onerous 
In support ef the sccond ре] oxtion at is hardly necessary t 
resort to argument, fer 1t нае be obvious that the Leemlatur 
should, оп lis є хипо, have the Боні ef such Sure s lies 
as itis conten tiated that the report may contain 
In addition to these considerations m suppert of the propo- 
sition Which naturally suggest themselves te the mond, Ema: 
add that af the roport is made at the tune required by law, the 
time consumed in its preparationshenula be devoted by the At- 
tornev-Geneial to the discharge of equally парогам duties пі 
the Supreme Comt at Austin, which is om session through аў” 
the eather pari of the session of the Legislature, and as a cor- 
sequence it may not unfiequently happen that the Attorney- 
General is either tudy in makine his report. 01 other equalh 
imperative duties ше neglected 
In view of these considerations, І suggest that the time ot 
making lus report be changed from the first Monday of Decem- 
ber to the fust Monday of November, the day on which the Le- . 
eislature convenes, and that biennial in place of annual reports 
be made Perhaps it would be a still wiser pohey to place the 
reports as to the time when they are requied to be made on the | 
same footing with the reports of the fiscal otheers 
The defects in the Codes, which have occurred to me as de 
serving the attention and remedial action ot the Legislature 
aie happily not numerous or very important, for with whatever | 
rancor and severity the system of criminal laws maugurated by | 
the Codes may have been assailed in the outset, if cannot now | 
be denied that the practical workings of the system have fulh | 
met, if not exceeded the expectations of its trends, and in a) 
great measure silenced the clamor of ц» opponents 
The change which has taken place in public sentiment зп ret- i 
erence to the Codes may be easily accounted for One of the! 
most prominent objections to the Codes originated in the opinion | 
prevalent with the legal profession, that it was morally imposer | 
ble to form a code of criminal laws superceding and abolishing} 
2 
) 
| 
| 
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all others, and at the same time meeting the wants and exigen- 
cies, and regulating the actions of society This, as an abstract 
proposition, is undeniably true. No man or set of men, it mat- 
ters not how wise, or with whatever forecaste endowed, unaided, 
by the lights of experience, and the commentaries and judicia 
decisions on other systems of laws, could construct a code suited: 
to all the exigencies of society. And even in the most enlight-;. 
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ned age, with all the acl that the light of ages could afford, 
would b» an ехо ау dangerous expeilursut to frame an 
меп ЈА iow system of Tiws which мане ail old systems and 
“opli | ew rules to Пи, дай асо, 
1 | Ше language of a distingmished American Jurist, Є So- 
чу іх eyer vary mg in its occupations and concerns, mits objects 
AY pwvuts, in и ини, 10s pleastliios, its inventions, 
1 3 1 โบ 1 shoti relitious and diver- 
1 How aisat possible, especially in 
Cp to prevent eouttaets and аъ, aud. cquities 
вы ard duties fton be oimne pi xl up m au infinite 
Моцоз ої 11 поті it his bo а ascei- 
ичет what are the utmost Дэн of human relat mas, and thos 
fous, with the i bel La letuls euo ‘uly TESTEN 
pn every shade of ut rense 2. How can auy System of laws be 
1 0 piovule tot, or to gnud them, or to fix the rights 
ао out af them 2 
г To suppose that man 15 сара of all this is to suppose that 
has зацца к ии wise an ball pow “Ра hoas pale a 
| сти he сач attan perfection, that he can see all th: fature 
ia the past, aui tiat the past is present £o him m all its reli- 
t ms The statement of such a proposition caries with it its 
pyn refuta 
p Om Cod «do not propose to furnish original or new rules ai- 
fÉ.unz aon sand punishment They simply constitute a new 
system of obl rules, They are based upon ewiting institutions 
ви jurispi сасе, aud do hot generally supercede them ” They 
выпу assert m a positive text the principles of the common 
hus, aud oui own stitutes which were previously in force, aud 
fhe effect of oar pu licial decisions thereon, with such modifica 
hon. only as were. neessary to adapt than to the wants of 
go ety 
г Many of the dogtumes of the common law in relation to crimes 
t. pt uni lime its, liy scattered in different cases, and not un- 
ія пу obsemed by а miss of conlietinz decisions, in so 
ae sh that it sometimes ivguired the patient investigation of 
i^ stionpest and most analytical mind to determine what the 
iw Was alfectin; certain subjects. The conclusion when onse 
^ ached, might have been clear em ugh, but the process by wluch 
É was attained was not the less perplexing and difficult. The 
1206 was that many persons were subject to laws and liable to a 
еп Му for their violation, without the means of knowing what 
ose laws were Under these circumstances, 16 was certainly 
В object of the fist importimee to collect together all the rules 


Н 
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in relation to erus and punishment, aud reduce the whole t: 
baysten, af onee convenient im size, and за Ое and ас 
cessable to ай The people have come to understand the seo] 
and object of the Codes in this connection, and hence an mupo 
tant ae ction to them has been removed 

Another, and porhays the woghtcst objection mged agams 
th: Codes, 11 11 im the opposttion to chimae Tlos was bt 
no nrans ап unmiportant ebyeetion and shouid амал recede 
due ย made про 
existing systems of laws, aud especially criminal laws [t has 
been well said that the beauty of the law eonsiststin ifs certainiy 
Time, however, баз over uled this objection to the Codes, they 
have been in operation for some years past and have become the 
sod las of the Dnd, cur pe ple have become familiar with 
thea provisions and aequicsced in them, and at should net nos 
bo forgotten that this obi ction will apply with equal force te 
pny fundamental chonee, or important alteration of any special 
provision Which шах Некайе be proposed, affecting the Codis 

It as not denied that the Codes are defective —imperfeetion к 
au ineident of all works of human structure—thev require sone 
amendments, and will doubtless continue te require them in 
keeping pace with the progress and changing phases of society 
batt they may well be regarded as constituting n basis of a sts- 

which with a little cautious. legislation, can be made a 

m from defect as any similar system of which any of ow sis 
ter States can boast 

In noticing the defects cf the Codes which have occid t 
me as deserving the attention of the Tesistatere, £ will Фест» 
with those of the Penal Code 

Articles 74, 170, 171, 172, 173 and 174 should be repealed 
These articles contemplate and regulate the punishment of soli- 
tary confinement for lift in the Pe mitentiary Tt is believed that 
the last Legislature made the effort to abolish this odious pun- 
ishment, by repealing the Əd subdivision of article 612 of the 
Penal Code ; ; but it will be seen by reference to article 74, thet 
it is still discretionary with the jury to assess this p за If 
the penalty was intended to be inflicted to the letter, then capi- 


tal punishment would be a preferable alternative ; if it is not 


intended to be inflicted to the letter, then it should be repealed 


This punishment, at best, is a species of torture too severe avd | 


cruel to be consistent with the spirit of a free реоріе, 

Article 79 depends for its utility entirely on the two preceding 
articles which were repealed by the last Legislature. Аз it is 
only calculated to mislead, I suggest its repeal. 
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Article 187 and all the succeeding articles in the same and 
two succeeding chapters, which relate to the House of Correction. 
might with propriety be repealed They provide for and regu- 
late a punishment not known to the law It is not believed, 
however, that they can effect any positive injury ; but they mai 
the completeness of the system 

Article 389 should be amended so as to include the word 
" sister” ; 

Articles 318 and 319 should be aniended so as to make ita 
penal offence for a sheriff or other officer to fail through neglect 
to execute process 

It is believed by many that the repeal of the proviso in arti- 
cle 411 is iu conflict with section 25 of article 7 of the State 
Constitution. Whether this be true or not, if it was the design 
of the Legislature to make it an offence to play at a game with 
carus ina public place for amusement, I suggest in order to 
iemove all doubt on the subject, that the offence be defined in a 
distinct provision, or that the article in question be so amended 
а» to conform to the section of the Constitution referred to. It 
will be observed, moreover, that the repealing clause is defective 
It repeals the “provisions” instead of the “proviso” Literally 
construed it would repeal the whole article. 


Article 663 should be amended by striking out the words 
“ gold or" where the same occur in the article. Strictly con- 
etrued, the aiticle as it is, makes it a penal offence for any per- 
son to purchase in another Stace, and bring to this, a negro 


slave. It was certainly not the design of the Legislature to 


prevent the introduction into this State of all slaves purchased 
in. another, 


No punishment is prescribed for arson of a “ public building,’ 
such as is described in article 683. Article 695 would embrace 
the penalty were it not restricted in its meaning by article 696. 

It 1s believed to be important that the Legislature should de- 
clare it to be a penal offence for a witness 50 accept а bribe, to 
absent himself in order to avoid testifying in any criminal prose- 
cution If witnesses may be allowed with impunity to accept 


? 


' bribes, to disobey a subpcena in cases of misdemeanor, or to avoid 


attachments in cases of felony, it is quite possible for them to 
carry on a thrifty speculation with accused persons, and at the 


same time defeat the ends of justice. It should likewise be 


declared an offence for auy person to offer to bribe a witness, to 


: absent or secrete himself to avoid an attachment, er to disobey a 
‚ subpoena, : 


TC he 
1 


- by the Grand Jury, and before the attachment provided for can 
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It is respectfully suggested that article 610 should be repealed, | 
Aside from the belief entertuned by many that it is an infringe- | 
ment of the right secured іо every citizen by the Federal and! 
State Constitution to bear arms, its soundness ав a question of | 
policy may well be doubted. The suppesed object of the pro- | 
vision is to deter persons from the use of a species of weapons 
conceived to be more dangerous and destructive than any other | 
kind. Whether a Bowie-knife or dagger be more destructive, 
than the various other kinds of small arms in use, is а question i 
of fact about which there might be a variety of opinions. If the | 
effect of the law was to prevent the carrying of concealed weapons, : 
its policy might be maintained; but such is not the effect ; 
Other arms capable of producing death, and in much more com- | 
mon use, are still worn with impunity. The more obvious effect : 
of the law is to place a premium on every other kind of arm, | 
which may be worn in secret, by depreciating and driving out of | 
use the Bowie-knife and dagger. Can such a discrimination be | 
regarded as sound policy, when no evil is remedied and no good : 
results attained? To these considerations may be added the | 
fact that this provision was enacted with reference to the then, 
existing laws on the subject of murder. It was before degrees | 
in murder were created, when the minimum penalty for murder ; 
was only three years imprisonment in the Penitentiary, and | 
when the jury had the power to consider all “ the circumstances | 
attending the commission of the offence, and any and every cir- | 
cumstance tending to show the degree of moral turpitude attached 
to the offence, &c.” It is believed that the Legislature would | 
not have enacted this provision with reference to the present: 
laws on the subject of murder. 

It is made the subject of complaint by some of the District, 

| 


Attorneys, that the detestable crime known to the common law , 
as *DBuggery" has not been defined or punished by the Penal | 
Code. 

I proceed now to notice such portions of the Code of Crimi- 
nal Procedure which have occurred to me as needing amend- 
ment : 

I suggest that article 380 be amended so as to enable the: 
Grand Jury in the first instance to issue or apply for at- 
tachments for witnesses. Under the present law a witness ; 
may obey or not, the written summons authorized to be issued ! 


be issued, the witness may if he desires, make good his escape, 
and piace himself beyond the reach of process until after the , 
Grand Jury adjourns, The written summons now authorized, is ; 
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simply a notice to the witness, ifhe should desire to do so, to 
get out of the way of the attachment which is to follow. "The 
power to issue attachments, or the right to apply to the Clerk 
for them, should be left discretionary with the Grand Jury. 
There might be cases in which the issuance of an attachment 
would be elearly unnecessary, or prove a hardship to the witness. 
Any amendment of this article should be framed with reference 
to the 7th section of the Bill-of Rights. 

Article 437 should be amended. By virtue of this article an 
accused person may, on making an application to the Court, 
cause an attachment to issue for a witness residing out of the 
couniy in which the prosecution is pending This application 
it will be seen cannot be made until the Court convenes. In 
the majority of cases the Court adjourns before the attachment 
can be returned. This is good ground for continuance; the 
witness, if taken into custody by the sheriff, is discharged, and 
this ineffectiye and useless formula must be again gone through 
with at the next session of the Court. The evil may be reme- 
died by investing the District Clerk with power before the Court 
convenes, upon such application as is now required to be made 
to the Court, to issue attachments returnable to next term, and 
by giving power to the sheriff to discharge the witness on his 
entering into bond to make his appearance and testify in the case. 
By this means speedy trials can be more effectually secured, and 
at che same time it will be more convenient for the witness. 

It is believed that the Code of Criminal Procedure fails to 
make any provision authorizing Judges of District Courts to 
impose fines on sheriffs for contempt, for negligently failing or 
wilfully refusing to execute process. This power is deemed to 
be important, especially with reference to the sheriffs of counties 
to whom process may have issued from other counties. The 
only way in which a sheriff can be punished for violating his 
duty in this connection, is by indictment in the county of his 
residence, under articles 318 and 319 of the Penal Code, These 
articles, it will be observed, do not embrace subpoenas aud attach- 
ments for witnesses, and if they did, the difficulty in making 
the proof against a sheriff in a county remote from the one in 
which the process was issued, would be almost a certain guaranty 
against prosecution. I therefore suggest that a provision be 


inserted in the Code of Criminal Procedure similar to the pro- . 


vision contained in article 422 of Oldham & White’s Digest of 
civil statutes. 

Article 662 requires amendment. Under this, no confession 
made by an accused person, after arrest, although it may be 
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My predecessor established ihe precedent of reporting thi 
condition and dispusition of important suits in favor of or against 
the State, in which it was made the special duty of the Attorney- 
General to represent the S'ate.  Although'it is not a duty 
imposed by law, yet as the precedent seems to be sustained by 
sound reason, I shall not depart from it. | 

On entering office, I found pending in the Supreme Court at 
Galveston, a suit in the name of the State of Texas against 
Samuel M. Williams and others, President und Directors of th. 
Commercial and Agrieultural Bank, for exercising banking pn- 
vileges. "This suit was instituted in the District Court of Gal- 
veston, on the 24th dey of March, 1853, by virtue of an “act to 
suppress illegal banking, passed March 20th, 1348,” Tho de- 
fence was predicated on the claim of the company to the “ right 
of exercising banking privileges under a charter originally 
granted in 1934, by the Congiess of Coahuila and Texas" A 
judgment was obtained by the State in the District Court for 
the sum of $2,000, and the defendant appealed to the Supreme 
Court. The cause was argued and submitted at the last term 
of the Supreme Court at Galveston, and the judgment of the 
District Court. was affirmed. 

I also found the case of the State vs. В. ๕ D. G. Mills pend- 
ing in the Supreme Court at Galveston. This suit was instituted 
under the same act as was the care of the State vs, Samuel M. 
Williams and others. The petition alledged that the “Defend. 
ants had without authority of law, issucd certain checks or 
notes—fifty in number" A judgment was obtained in the Dis- 
trict Court in favor of the State for the sum of one hundred 
thousand dollars, The Supreme Court at its last Galveston 
term reversed and dismissed the cause. 

On the 29th day of September, А. D. 1857, my predecessor 
instituted the several suits in the -District Court of Travis 
county, in behalf of the State: One against James Doyle, а: 
superintendent in building the State Capitol; anuther againsi 
Sam] G. Haynie, Commissioner, &e.; and the other against 
James б. Swisher, Commissioner, «о. These suits were com- 
menced under joint resolutions of the Legislature, passed Sep- 
temver Ist, 1856. The presiding Judge of the District having 
been of counsel for the defendants before his election, he is dis- 
qualified from trying these causes, and the consequence is that 
neither of them has as yet been tried. At the last winter term 
of the Travis District Court, and after I had left Austin to 
attend the Supreme Court at Galveston, an order was made foi 
the cause mentioned changing th» venue of tuese vases to Wil- 
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‘jamson county. At the next succeeding term of the Williamson 
Dishict Court, the District Attorney not being prepared for 
rial, was forced to take “non suits” in the two last mentioned 
auses, The case of the State ув. Doyle is still pending and un- 
isposed of. . 
| It has been a subject of grave enquiry whether the true 
interest of the State, in view of the great improbability of 
blaining a verdict and judgment, does not require an abandon- 
ment of the causes, by dismissing the one still pending, and 
і. ліце to reinstate the others in which “non suits” were 
faken. 
| โช ів clear from the evidence taken before the Legislative 
jiommittee appointed ior that purpose, that there was great neg- 
venec and inefficiency on the part of the superintendent, and 
joth the commissioners, in the execution of the several trusts 
fonfiled to them by the Legislature. This evidence was reviewed 
h an opinion by my predecessor, and from it he was induced to 
jolieve that the State might recover. In his repert to the last 
bevislature, however, in speaking of these cases he stated that 
‘there was no evidence of fraud before" him. In this connec- 
jon I will add that а provision in the law, under which the 
mits were brought, declares “ that should the Attorney-General 
із satified from a full and fair investigation of the subject that 
he commissioners have acted in good faith, or that there is no 
round of action against them, he shall certify the same to the 
pomptioller, who shall thereupon issue a warrant upon the 
freasurer for the amount of undrawn salaries due them, which 
hall be paid by said Treasurer. : 
і The negligence and frequeut departures from official duty by 
fie superintendent and commissioners were and can be shown by 
he evidence, and will not be discussed here. They are believed 
Юю be important enquiries only as accounting for the actual 
{emages suffered by the State, if damage it has sustoined. The 
Pal point of enquiiy is, has the State suffered loss or been ac- 
filly dimaged 2 For, however negligent or careless the parties 
bay have been, and however short they may have fallen, in pre- 
pnting the State with a Capitol building, tasteful, capacious 
fad complete, they capnot be held responsible in damages on 
ег bonds, unless the money intrusted to them was appropria- 
ed in such manner as resulted in actual loss to the State. There 
ras а great deal of legal and illegal testimony before the com- 
pittee, partially tending to establish actual damage or loss, But 
E was not shown that an unreasonable amount of money had 
leen expended in the erection of the building, or that it is not 
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in its generol structure adapted to the purposes for which it was 


intended. It is moreover not believed that it is so unfitted Юг. 


| 
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the purposes of its erection as to materially impair Из value, 


On the other hend, it was in proof before the committee that 
the house, as built, “is cheap enough at $150,000." There 
might be а variety of opinions on this point, but it is believed 
that the chances of recovery are hopeless against such testimony, 
It is further believed that the defendants will find but little dif- 
culiy in establishing the reasonable cheapness of the building. 

Against such evidence it is believed that no amount of proof 
of negligence, or departure from official duty, of the partial in- 
completeness of the building, the want of architectural taste in 
its structure, or the fact that various sums of money were paid 
before they were due, would be sutficient to enable the State to 
recover, i 

A short time before I entered upon the duties of my office, 
my predecessor, in conjunction with the District Attorney for 
the 6th Judicial District, instituted suit in behalf of the State 
against the Southern Paeific Railroad Company for a forfeiture 
ої its charter, in the District Court of Hairison county. "The 
causes of forfeiture alleged in the petition were: 

ist. That said company had failed to comply with the 8th 
section of the “act to 1egulate Railroad Companies," passed 
February 7th, 1852, which iequiréd said company to make 


‚ annual reports to the Comptroller, ёе. 


2d. That said company had failed to comply with the 2d sec- 
tion of an “act supplementary to and amendato:; of an act to 
regulate Railroad companies, approved February 7th, 1853, 
passed December 19th, 1857," requiring said company to keep 
its stock books at the principal office of the company on the 
line of the road, and requiring all meetings of the directors 
to be held at the office of the company, бе. 

За. That said company had sold its franchise and property 
under а deed of trust. 

4ih. Misuses of the franchise. 

5th. Nonuses of the franchise. 

6th, Insolvency. 

А general demurrer and special exceptiolls were taken to, the 
petition by the defendants, and among the grounds of exception 
was one to the effect that no legal authority was vested in either 
the Attorney-General or District Attorney to institute the suit. 
All Ње exceptions were sustained by the District Court, and 
the State appealed. The Supreme Court at its last Tyler term 
reversed and remanded the cause, but at the same time decided 
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that the authority to institute and conduct ihe suit was vested 
xxelusively in the District Attorney. The effect of this decision 
was to sever my official connection with the case. I have since 
seen unofficially informed that the case was tried in the District 
Court and resulted in favor of the Company. 
Тһе suit of Arthur б. Wavil as empressario vs. the State, 
based on a elaim for premium land under a contract with the 
former Government of Coahuila and Texas, is still pending in 
ihe District Court of Travis county. 

‚ On the 16th day of December, А. D. 1857, Robert Rose insti- 
Luted two suits against the Governor of the State, in the Dis- 
rict Court of Travis county. In the one case the plaintiff sued 
or the use of the assignees of Lorenzo De Zavalla, for twenty- 
five leagues and twenty-five labors of premium land, claimed by 
virtue of an empresario contract with the State of Coahuila and 
Texas, entered into on the 12th day of March, 1829. In the 
pther the plaintiff sued for the use of the assignees of Joseph 
Vehlein, for twenty leagues and twenty labors of premium lands, 
plaimed under a contract entered into as empresario with the 
Etate of Coahuila and Texas on the 21st day of December, 1826. 
* The defense in both cases was rested upon the alledged ground 
that the plaintiffs were aliens, or the assignees of aliens to the 
Republic of Texas, and consequently had no right to sue the 
Republic under the Act of December 14th, 1837, and that the 
Effect of the act of April 25th, 1846, entitled “ап act to author- 
ize the institution of suits against the State," was to limit the 
fight to sue the State to those alone who had the right to sue 
the Republic. | 

Ё After a full consideration of the facts and law of the case, the 
District Court rendered judgment in favor of the State. The 
blaintiffs appealed to the Supreme Court. The cases have been 
Proued and submitted in the Supreme Court, and will probably 
ре decided at the present Austin term, 

E On the day of ‚ А. D. 1858, a motion was filed by 
Ene in the District Court of Travis county under the 5th section 
pian “act to encourage the construction of Railroads in Texas 
ру donations of land," to declare forfeited а bond for ten thou- 
sand dollars, exetuted by the Houston and Texas Central Rail- 
Road Company, with reference to the provisions of the 2d section 
pf said act. The motion is still pending and undisposed of. 

[ Respectfully submitted, 


M. D. GRAHAM, 
Attorney-General. 
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